STATE OF CALI FORNI A
DECI SION OF THE
PUBLI C EMPLOYMENT RELATI ONS BQOARD

LORRAI NE WYLER

~— —

Charging Party, ) Case No. LA-CO 599
V. )) PERB Deci sion No. 970
UNI TED TEACHERS - LGOS ANGELES, 9 February 8, 1993
Respondent . i

Appearance: Paul Wler, Attorney, for Lorraine Wler.
Bef ore Hesse, Chairperson; Carlyle and Blair, Menbers.
DECI SI ON_AND _ORDER

HESSE, Chairperson: This case is before the Public
Enpl oynent Rel ati ons Board (Board) on appeal by Lorraine Wler of
a Board agent's dismssal (attached hereto) of her charge that
the United Teachers - Los Angel es breached its duty of fair
representation in violation of section 3543.6(b) of the

Educational Enploynent Relations Act (EERA).! The Board has

'EERA is codified at Government Code section 3540 et seq.
Unl ess otherwi se indicated, all statutory references herein are
to the Governnent Code. EERA section 3543.6 states, in pertinent
part:

It shall be unlawful for an enpl oyee
organi zation to:

(b) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scrim nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter.

EERA section 3544.9 st ates:

The enpl oyee organi zation recogni zed or



considered the entire record in this case. W have reviewed the
dism ssal and, finding it to be free of prejudicial error, adopt
it as the decision of the Board itself.

The unfair practice charge in Case No. LA-CO 599 is hereby
DI SM SSED W THOUT LEAVE TO AMEND.

Menmbers Carlyle and Blair joined in this Decision.

certified as the exclusive representative for
t he purpose of neeting and negotiating shal
fairly represent each and every enployee in
the appropriate unit.



STATE OF CALIFORNIA PETE WILSON, Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

Los Angeles Regional Office
3530 Wilshire Boulevard, Suite 650
Los Angeles, CA 90010-2334
(213) 736-3127

August 7, 1992

Paul Wl er, Esq.

Los Angeles O fice of Appeals
Unenpl oynment | nsurance Appeal s
300 S. Spring St., Rm 1502
Los Angel es, CA 90013-1204

Re: DI SM SSAL AND REFUSAL TO | SSUE COVPLAI NT
Unfair Practice Charge No. LA-CO 599, First Amended Charge
Lorraine Wler v. United Teachers - Los Angeles

Dear M. Wler:

In the above referenced charge, which was filed on June 26, 1992,
Ms. Wler alleges that United Teachers - Los Angel es (UTLA or
union) failed as an exclusive representative to fairly represent
her in dealing with the Los Angeles Unified School D strict
(District), in alleged violation of Governnment Code section
3543. 6 of the EERA.

| indicated to you in ny attached letter dated July 24, 1992,
that the above-referenced charge did not state a prim facie
case. You were advised that, 1f there were any factua

i naccuracies or additional facts which would correct the
deficiencies explained in that letter, you should anend the
charge. You were further advised that, unless you anmended the
charge to state a prina facie case or withdrew it prior to
July 31, 1992, the charge woul d be di sm ssed.

On July 31, 1992, the Charging Party filed a First Anended
Charge. It is simlar to the initial charge but contains some
additional allegations, which | wll state inthis letter, in
support of the argunment that the union violated the duty of fair
representation (DFR). It is alleged that Ms. Wler, during the
1989-91 school years, perforned nore than 100 days of service
each year as a substitute teacher and adult education teacher for
the District. Regarding the settlenent in August 1991 of the
grievance involving the May 1991 | nadequate Service Report (ISR),
it is alleged that the settlenment would not have been offered (by
the District) "had the charging party been present at the
schedul ed gri evance hearing and presented her evidence; a nore
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favorabl e out cone woul d have taken place."! This appears to be
mere specul ation by the Charging Party. It is also alleged that
Ms. Wler "reluctantly agreed to accept the settlenent. She
relied upon the alleged 'superior' acknow edge (sic) and
experience of the enployee organization in these types of
matters. She feared that if she did not accept the settlenent,
t he enpl oyee organi zati on woul d not process her grievance
diligently, if further proceedings were required."

It is also newy alleged that the incidents? "are evidence of the
bad fajith and arbitrary action of the enployee organization which
constantly pays |l esser attention to the rights of its substitute
teachers.” (enphasis in original.) This latter allegation
appears to be Charging Party's conclusion with little factua
support offered here. |In addition, it is alleged that on

April 21, 1992, after the Gievance Review Commttee (GRO
indicated on April 10, 1991 that it would not arbitrate the
matter of the Septenber 1991 ISR, the Charging Party sent a
letter to UTLA President Helen Bernstein requesting "she
reconsider, allowthe grievance to go to arbitration, and
expressing outrage that no reason was given for the decision not
to proceed." Ms. Wler has not received an answer.

It appears that by letter dated Septenber 30, 1991 to Ms. Wler,
the District referred to ISRs in 1984, My 1991 and Sept enber
1991 (a total of 3). This letter by Robert Fisher, Coordinator
for Certificated Substitute Assignnents, indicated in part, "In
my letter to you dated May 21, 1991, | advised you that receipt
by you of an additional I|nadequate service report would result in
a conplete service fitness review. Therefore, be advised that
said review process has now been requested to determ ne whet her
you should be dism ssed as a substitute teacher." Thereafter,
arguably due to ISR s in 1980, 1984, My 1991 and Septenber 1991,
on Cctober 18, 1991, Charging Party was dism ssed by the District
from substitute status. Ms. Wler alleges that UTLA advi sed her
that she could send in an "appeal"” letter. She further alleges
that the union failed to advise her that a grievance could be

!As indicated on page 1 of the attached letter dated
July 24, 1992, the Charging Party was not present at the July
1991 grievance hearing due to her being given an incorrect
address for the hearing by UTLA

°Thi s includes providing an erroneous address for the July
1991 grievance hearing, and urging Ms. Wler to accept the
settlenment in August 1991.
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filed for "reprisal".® She contends that UTLA "knew about this
procedure and withheld it from charging party in bad faith."
(emphasis in original.) Finally, it is alleged in the anmended
charge that "The failure of the enpl oyee organization to provide
a reason for its decision not to proceed to arbitration, 1together
with the previous course of conduct is evidence of its arbitrary
action, its bad faith in handling the matter, and further
evidence of i1ts disrespect for the rights of its substitute

t eacher nenbers." (enphasis in original.)

The First Anended Charge does not state a prinma facie violation
of EERA (the duty of fair representation) for the reasons
indicated in the letter dated July 24, 1992. In addition, nuch
of the anmended charge contains conclusory, speculative

al |l egations w thout supporting facts. Pleading or raising a bare
all egation without sufficient supporting facts is insufficient
for purposes of alleging a prima facie case. California_State
Uni versity_(Ponmpona) (1988) PERB Decision No. -710-H.  Furthernore,
PERB regul ati on 32615 (California Code of Regulations, title 8,
section 32615) requires that a charge contain "a clear and
conci se statenent of the facts and conduct alleged to constitute
an unfair practice." The Charging Party nust allege with

speci ficity who, what, when, where and how the union's activities
were arbitrary, discrimnatory, or in bad faith. Mere .
specul ation, conjecture or |egal conclusions are insufficient.
Aside fromthe fact that some of the charge is untinely, Ms. :
Wl er has not established with facts that the union intentionally
acted agai nst her with an unlawful notive, by the conduct that
has been alleged. The various acts described, even if

negligent,* do not show that UTLA acted in an arbitrary,
discrimnatory, or bad faith manner. Thus, a prima facie case
has not been all eged.

Therefore, | amdismssing the First Arended Charge based on the
facts and reasons contai ned above and in ny July 24, 1992 letter.

5Article V, section 1.1 of the Agreenent between UTLA and
the District, provides, in part, that clains of discrimnation
based upon UTLA affiliation (prohibited by Article VII) are
subject to the grievance procedure. Also, Article X, section
7.0, regarding Inadequate Service by Substitutes, indicates in
part that "In addition to the grievance procedure, the enpl oyee
may attach a witten response to the report wthin ten working
days fromdate received." Substitute Enployees are also
di scussed in Article XI X

“Negligence will not violate the duty of fair
representation
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Right to Appeal

Pursuant to Public Enploynent Relations Board regul ations, you
may obtain a review of this dismssal of the charge by filing
an appeal to the Board itself within twenty (20) cal endar days
after service of this dismssal. (Cal. Code of Regs., tit. 8,
sec. 32635(a).) To be tinely filed, the original and five copies
of such appeal nust be actually received by the Board itself
before the close of business (5 p.m) or sent by telegraph,
certified or Express United States mail postmarked no |ater

than the |ast date set for filing. (Cal. Code of Regs., tit. 8,
sec. 32135.) Code of G vil Procedure section 1013 shall apply.
The Board's address is:

Publi ¢ Enpl oynment Rel ati ons Board
1031 18th Street
Sacranento, CA 95814

If you file a tinely appeal of the refusal to issue a conplaint,
any other party may file with the Board an original and five
copies of a statement in opposition within twenty (20) cal endar
days follow ng the date of service of the appeal. (Cal. Code of
Regs., tit. 8, sec. 32635(hb).) )

[ Vi

Al'l docunents authorized to be filed herein nust also be "served"
upon all parties to the proceeding, and a "proof of service"

nmust acconpany each copy of a document served upon a party or
filed with the Board itself. (See Cal. Code of Regs., tit. 8,
sec. 32140 for the required contents and a sanple form) The
docunment will be considered properly "served" when personally
delivered or deposited in the first-class mail, postage paid and
properly addressed.

Ext ension _of Tine

A request for an extension of tine, in which to file a docunent
with the Board itself, nust be inwiting and filed with the
Board at the previously noted address. A request for an
extension nust be filed at |least three (3) cal endar days before
the expiration of the time required for filing the docunent.
The request nust indicate good cause for and, if known, the
position of each other party regarding the extension, and shal
be acconpani ed by proof of service of the request upon each
party. (Cal. Code of Regs., tit. 8, sec. 32132.)
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Fin D

If no appeal is filed within the specified tine limts, the
dism ssal wll become final when the tinme Iimts have expired.

Sincerely,

JOHN W SPI TTLER
General Counsel ;

v Pec ) Forn 5

Marc S. Hurwitz o
Regi onal Attorney

At t achment

cc: Helen Bernstein, President, UTLA



STATE OF CALIFORNIA PETE WILSON, Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

Los Angeles Regional Office
3530 Wilshire Boulevard, Suite 650
Los Angeles, CA 90010-2334
(213) 736-3127

July 24, 1992

Paul Wl er, Esq.

Los Angeles O fice of Appeals
Unenpl oynment | nsurance Appeal s
300 S. Spring St., Rm 1502
Los Angel es, CA 90013-1204

Re: WARNI NG LETTER, Unfair Practice Charge
No. LA-CO-599, lorraine Wler v. United Teachers -
Los_Angel es

Dear M. Wl er:

In the above referenced charge, which was filed on June 26, 1992,
Ms. Wiler alleges that United Teachers - Los Angel es (UTLA or
union) failed as an exclusive representative to fairly represent
her in dealing wth the Los Angeles Unified School District
(District), in alleged violation of Government Code section
3543.6 of the EERA.

My investigation and the charge reveal the following facts. Ms.
Wl er has been enployed by the District for over twelve (12) - :
years as a substitute teacher. She received an | nadequate
Service Report (ISR) for Day-to-Day Substitute Teacher on My 8,
1991 for her conduct at Banneker Special Education Center which
contai ned mul ti-handi capped students. The ISR stated in part,
"W have a genui ne concern about Ms. Wler's health and wel fare.
We al so have a concern about her ability to handle and control

t he behaviors of sone of our nore difficult students.” On My
28, 1991, UTLA, through its representative, Dot DeLeon, filed a
grievance on behalf of Ms. Wler. On June 10, 1991, Ms. DelLeon
gave Ms. Wler the date, tinme and address for the grievance
hearing set for July 24, 1991. On July 24, 1991, you and Ms.

Wl er went to the hearing but |learned that Ms. Wler was given
an incorrect address, sone distance fromthe correct hearing

| ocation. Based on the incorrect information, Ms. Wler could
not be present and did not present her evidence at the hearing.
Therefore, on July 26, 1991, the District notified UTLA and M s.
Wl er that the grievance woul d be denied. On August 15, 1991, the
District offered to resolve/settle the grievance by indicating
that the ISR would be "sunset" after one year as long as there
were no other ISRs issued during this period. Dot DeLeon urged
Ms. Wler to accept this settlement. Ms. Wler felt the
settlenment contained a "trap" and was not wi se. But based upon
the union's advice, the settlenment was accepted by Ms. Wler and
put into effect around August 1991.
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The Charging Party contends that UTLA breached its duty of fair
representation (DFR) by giving the erroneous address for the
hearing, thus preventing Ms. Wler frompresenting her evidence.
Further, Ms. Wler contends that UTLA acted in bad faith in
urging her to accept the settlement.?

On Septenber 11, 1991, Ms. Wler received a new I SR for her
conduct at Bethune M ddl e School where she taught seventh grade -
Core students. It is alleged that the ISR | acked nerit. The ISR
mentioned, in part, Ms. Wler's alleged failure to attend a
faculty neeting, alleged failure to submt daily counts to the
counseling office, and alleged failure to keep grades for
students. UTLA filed a grievance on or about Septenber 28, 1991.
It was denied at Steps 1 and 2. On January, 27, 1992, the union
advised the District that it was referring the matter to the
District for arbitration, subject to action of UTLA' s Gievance
Revi ew Conmttee (GRC). On February 26, 1992, the GRC,

apparently based solely on its review of the file, decided that
this matter would not go to arbitration. No reason was given but
Ms. Wler was allowed to appear at a further hearing before the
GRC to appeal or discuss the matter. She appeared and presented
her evidence to the GRC on April 8, 1992. On April 10, 1992, the
GRC advised Ms. Wler that its decision was not to go to
arbitration. No reason was provided. Wthin a week or so, the
Charging Party sent a letter to UTLA indicating that the decision
was wong and she asked the President of UTLA to reconsider and
provide a reason for the decision. Ms. Wler has not received
an answer to her letter.

The Charging Party contends that the GRCs failure to give a
reason for its decision shows the arbitrariness of its action and
further violated its duty of fair representation to the charging
party. She believes that the rights of substitute teachers were
ignored by UTLA. Recently, you advised nme that conduct of the
union in providing the incorrect address for the hearing, in
recommending a settlenent with a "trap", and in not providing a
reason for deciding against arbitration on April 10, 1992 show a
course of conduct by UTLA in giving |less consideration for
substitute teachers than for regular teachers. You al so

i ndicated that UTLA's conduct occurring outside the 6 nonth
statutory period was alleged nmainly to show a course of conduct,
and not to show separate violations of the duty of fair
representation.

Ms. Wler believes the settlenent contained a conceal ed
trap. That is, if the District issued subsequent ISR s, even if
they lacked nmerit, the May 8, 1991 ISR would be revived.
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This charge does not state a prima facie violation of EERA within
PERB's jurisdiction for the reasons which follow This case

i nvol ves a possible violation of the duty of fair representation
found in EERA section 3544.9, as enforced through section
5343.6(b). Section 3544.9 states:

The enpl oyee organi zati on recogni zed or certified as
the exclusive representative for the purpose of neeting
and negotiating shall fairly represent each and every
enpl oyee in the appropriate unit.?

EERA does not allow a conplaint to issue regarding a charge based
upon an alleged unfair practice occurring nore than six nonths
prior to the filing of the charge. EERA section 3541.5(a)(1).

It is the charging party's burden, as part of the prima facie
case, to prove the charge was tinely filed. Furthernore, there
is no longer any equitable tolling of the six nonth limtations
period. The Regents of the University of California (1990) PERB
Dec. No. 826-H This charge was filed on June 26, 1992.
Therefore, we may only consider alleged unlawful conduct of the
uni on occurring after on or about Decenber 26, 1991. Therefore,
all allegations of unlawful conduct by UTLA occurring before this
date, are untinely and will be dism ssed. However, they will be
used as background for judging the union's conduct during the
period begi nni ng Decenber 26, 1991.

The duty of fair representation inposed on the exclusive
representative extends to grievance handli ng. (Erenont Teachers
Association_(King) (1980) PERB Decision No. 125; United Teachers
of Los Angeles (Collins) (1983) PERB Decision No. 258.) In order
to state a prima facie violation of this section of EERA,
Charging Party nmust show that the Association's conduct was
arbitrary, discrimnatory or in bad faith. In United Teachers of
Los_Angeles (Collins), the Public Enploynent Relations Board

st at ed:

Absent bad faith, discrimnation, or
arbitrary conduct, nere negligence or poor

UTLA and the District are parties to a collective
bar gai ni ng agreenent (Agreenent) effective June 26, 1989 through
June 30, 1991. | note that Article I, section 1.1 excludes from
the bargaining unit, in part, all day-to-day substitutes who were
paid for fewer than 100 days during the precedi ng school vyear.
Wthout deciding the issue here of whether UTLA owes Ms. Wler a
duty, if you wish to proceed with this charge, you wll need to
all ege facts showing that she qualifies and is a nenber of the
bargaining unit during the relevant period.
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judgnent in handling a grievance does not
constitute a breach of the union's duty.
[Gtations.]

A union may exercise its discretion to
determ ne how far to pursue a grievance in
the enpl oyee's behalf as long as it does not
arbitrarily ignore a neritorious grievance or
process a grievance in a perfunctory fashion.
A union is also not required to process an
enpl oyee's grievance if the chances for
success are mnimal .

In order to state a prinma facie case of arbitrary conduct
violating the duty of fair representation, a Charging Party:

“. .. must at a mninmuminclude an assertion
of sufficient facts fromwhich it becones
apparent how or in what nmanner the exclusive
representative's action or jinaction was
W thout a rational basis or devoid of honest
judgnent. (Enphasis added.)" [Reed District,
_A NEA (Reyes) (1983)
PERB Decision No. 332, p. 9, citing Rocklin

t
(1980) PERB Decision No. 124.]

The Agreenent states at Article V, section 11.0, Request for
Arbitration:

If the grievance is not settled in Step Two, UTLA, wth
the concurrence of the grievant, pay submt the matter
to arbitration by a witten notice to the District's
office of Staff Relations within five (5 days after
termnation of Step Two (enphasis added).

The Agreenent appears to allow the union the discretion to submt
matters to arbitration with the concurrence of the grievant. It
does not say that the union pgust submt the matter to
arbitration. This charge does not show that the union's conduct
in denying arbitration was arbitrary, discrimnatory, or in bad
faith. As seen above, nere negligence or poor judgnent in
handling a grievance does not constitute a breach of the union's
duty. It also appears that UTLA allowed Ms. Wler to appeal and
present her evidence to the GRC prior to reaching its fina
decision not to arbitrate. The allegation that Ms. WIler was
not given a reason or explanation by UTLA does not show that the
union has acted in an arbitrary, discrimnatory, or bad faith
manner. The cases quoted above indicate that the burden is on a
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Charging Party to show how the exclusive representative abused
its discretion, and not on the exclusive representative to show
how it properly exercised its discretion. The case of United
Teachers-Los Angeles (Vigil) (1992) PERB Dec. No. 934 is in
accord with the proposition that the union's not providing a
reason for its denial of a request to pursue a grievance to
arbitration, does not, by itself, constitute arbitrary,
discrimnatory or bad faith conduct in violation of the duty of
fair representation.

Even if the conduct in providing an incorrect address was tinely,
negligence by UTLA will not violate the duty of fair
representation. Simlarly, even if the union's conduct in
recommendi ng the settlenment of a grievance, which included a
"sunset" provision, was tinely, Ms. Wler has not alleged facts
showi ng that the union's conduct was di shonest, w thout a

rational basis, or in bad faith. |t appears the union
representative supported the proposed settlenment. There are no
facts alleged indicating that Ms. Wler was forced to accept the
settlenent, or that the union concealed the "sunset" provisions.
If Ms. Wler objected to the settlenent as a whole, it appears
she could have rejected it. Even if UTLA was negligent in
recommendi ng the settlement, this will not violate the duty. |
also find that you have not alleged facts denonstrating that UTLA
has acted intentionally to ignore the rights of all substitute

t eachers.

For these reasons the charge, as presently witten, does not
state a prima facie case. |If there are any factual inaccuracies
in this letter or additional facts which would correct the
defici enci es expl ained above, please anend the charge. The
anended charge should be prepared on a standard PERB unfair
practice charge form clearly |abeled Eirst Anended Charge,
contain all the facts and all egations you wsh to make, and

be signed under penalty of perjury by the charging party. The
amended charge nust be served on the respondent and the original

proof of service nust be filed with PERB. If | do not receive an
anended charge or withdrawal fromyou before July 31, 1992, |
shall dismss your charge. |f you have any questions, please

call nme at (213) 736-3127.
Si ncerely,

f///’//;zac / %4’&4_4% B

Marc S. Hurwitz o
Regi onal Attorney



